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I. I TRODUCTION 

Petitioner FIRST CIT ZENS BANK AND TRUST COMPANY 

("the Bank") has petitioned fo review of a Court of Appeals decision that 

affirmed a judgment in favo · of Respondent GIBBS & OLSON, INC. 

("G&O"), foreclosing a RCW 60.04 lien. Now amicus Washington Land 

Title Association ("WL T A") has filed a memorandum in support of 

review by the Supreme Cou . Further review by the Supreme Court 

should be denied because no s bstantial public interest is threatened by the 

Court of Appeal's well-found and factually based opinion. 

ll. ISSUE PRESE TED REGARDING REVIEW 

Should review be gr ted under RAP 13 .4(b) where 1) the 

decision is entirely consistent ith settled case law regarding contracts and 

the plain language of RCW 60. 4, 2) the unappealed findings of fact show 

that the Bank had actual or co structive notice of the work being done by 

G&O and the Bank's potenti 1 lien exposure under the tenns of the 

Agreement, and 3) the decision rejected other cited authority that is clearly 

inapposite? Answer: No. 

ENT OF THE CASE 

The facts of this case ewell-summarized in G&O's Answer to 

Petition for Review, which i incorporated by reference herein. The 

following summary is to respon to WLTA's characterization ofthe facts. 



The contract between inlock Properties, LLC ("Winlock"), and 

G&O, dated July 22, 2005 (' e Agreement"), required G&O to provide 

engineering services for the G and Prairie Subdivision ("Project"). 1 G&O 

was to provide preliminary d sign work for the entire Project including 

streets and alleys, the waters stem, stonn drains, and the sewer system.2 

Additionally, the Agreement ontained cost estimates for the completion 

of design work for the entire Project, together with a description of the 

further engineering services ne essary to complete the entire Project. 3 

Trial testimony was c1 ar that the Agreement was designed to be 

the framework for the entire roject, with additional Project work to be 

added by amendments. 4 Trial itnesses testified that it is common in the 

industry for contracts on such rojects to be handled in this manner. 5 Per 

trial testimony, both G&O and Winlock considered the Agreement and its 

five amendments to all be part f one contract, and both parties performed 

all work as one Project under o e contract, the Agreement.6 

The trial court found th t the Bank never inquired about any aspect 

of the Agreement, even though it could have done so.7 Nor did the Bank 

1 RP (Sept. 7) at 40-41; 43-46; Ex. at -26. 
2 Ex. at 9-11, 13-14; RP (Sept 7) at4 -45. 
3 Ex.at11,26. 
4 RP (Sept. 7) at 46; !d. at 130-132, 1 4-35, 137. 
5 !d. at 54-55. 
6 RP (Sept. 7) at 65-66; !d. at 142-3. 
7 CP at 1240; RP (Sept. 8) at 62. 
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ent from 0&0, or take reasonable steps to 

see that its deed of trust had riority over G&O's lien rights, despite the 

ability to do so.8 The Bank di not appeal these findings offact.9 

Work started on the rst amendment in Febru 2006 on oral 

work continued under the ori · nal 

terms of the A eement Ion the first three amendments were 

formalized on April 28, 2006. 1 Winlock agreed that G&O had performed 

well and was entitled to be aid. 11 G&O went unpaid when the Bank 

eventually restructured the loa , re-budgeting monies previously allocated 

to engineering. 12 To date, th Bank, which ultimately foreclosed on the 

property, has gotten the benefit ofG&O's work without paying for it. 

IV. ARGUMEN FOR DENIAL OF REVIEW 

A. No Public Interest R quires Review By The Supreme Court, 
Because The Court of Appe Is Correctly Affirmed The Trial Court's 
Determination That G&O's CW 60.04 Lien Had Priority. 

WL T A's argument do s not meet the standard for review under 

RAP 13.4(b)(4) because no su stantial public interest is threatened by the 

Court of Appeals decision, w ere 1) the decision is entirely consistent 

with settled case law regardin contracts and the plain language of RCW 

8 RP (Sept. 8) at 78-79; CP at 1240. 
9 Appellant's Amended Opening Brie , pages 1-4. 
10 RP (Sept. 7) at 101; /d. at 99; Ex. a 27. 
11 RP (Sept. 7) at 142; RP (Sept. 8) at 66. 
12 RP (Sept. 8) at 66; RP (Sept. 7) at 1 4-45. 
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60.04, 2) the unappealed findi gs of fact show that the Bank had actual or 

constructive notice of the w rk being done by G&O and the Bank's 

potential lien exposure unde the terms of the Agreement, and 3) the 

decision rejected other cited a thority that is clearly irrelevant. 

l. 

WLTA's claim that th Bank did not have notice ofthe work done 

under the amendments lacks support from the record or citations to 

Washington authority. 13 Th refore, the Court should not consider it. 

Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 809 (1992). 

Even if it is consid red, WL T A's unsupported argument is 

contrary to the plain languag of RCW 60.04. A professional service 

provider has a lien against th property worked upon for the "contract 

price" of those professional se vices. RCW 60.04.021. "Contract price" 

is defined by statute as "the amount agreed upon by the contracting 

parties," without further limi tion. RCW 60.04.011(2). Contrary to 

WLTA's argument, Chapter 0.04 RCW does not specify when the 

contracting parties may or mus agree on a specific dollar figure, nor do its 

terms restrict the parties from djusting the contract price throughout the 

course of their agreement. See ·d. "The legislature therefore provided that 

13 Amicus Curiae Memorandum ofW T A in Support of Review, pages 3-5. 
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such liens relate back to the mmencement of the services." Zervas Grp. 

Architects, P.S. v. Bay View wer LLC, 161 Wn. App. 322, 326 (2011). 

Moreover, this statutory sch e must be "liberally construed" to protect 

those whose work improves re property, like G&O. RCW 60.04.900. 

WL T A's claim that G 0 and Winlock could not form and amend 

their contract as they did, wi bout explicit statutory authorization, runs 

afoul of established Washin on case law concerning contracts. "It is 

well-settled that parties may i corporate into a contract any provision that 

is not illegal or against publi policy." Car Wash Enterprises, Inc. v. 
I 

Kampanos, 74 Wn. App. 537, 43-44 (1994); see also Redford v. Seattle, 

94 Wn.2d 198, 206-07 (1980) (upholding indemnity contract because no 

statute barred the subject matt of the contract). WLTA has not cited any 

authority that holds that contra t-with-amendments arrangements like that 

between G&O and Winlock he e are illegal or against public policy. 

Furthermore, the only enuinely new authority cited by WLTA is 

an Illinois intermediate appe late court decision, Lyons Sav. v. Gash 

Associates. 279 Ill.App.3d 74 (1996). Lyons is inapposite because the 

statutory scheme for lien clai s in Illinois is materially different than 

Washington's Chapter 60.04 W. Compare 770 Ill. Comp. Stat. 60/16 

(2013). Moreover, the facts in ~yons are materially distinct. In Lyons, the 
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mortgages at issue predated a I of the work by the lien claimants. 14 279 

Ill.App.3d at 744. Addition lly, in Lyons, the lien invalidated was a 

"separate job," contrary tow t the trial court found here, and amounted 

to a mere $865 out ofliens tot ling $78,411.55. 15 !d.; Jd. at 748. 

WLTA's claim that th Bank did not have notice ofthe work done 

under the amendments is al o foreclosed by the trial court's factual 

findings. The trial court fo d that the Bank "had actual notice that 

[G&O] was providing profes ional engineering and surveying services 

benefitting the rea] property at issue prior to [the Bank] loaning any 

money to [Winlock] and pri r to [the Bank] recording the Deed of 

Trust."16 The Bank did not appeal this finding, which is a verity on 

appeal. 17 Cowiche, supra, 118 Wn.2d at 808. 

Moreover, the Bank h d at least constructive knowledge of the 

potential exposure under the greement. WLTA correctly cites Miebach 

v. Colasurdo for the proposit on that "knowledge of facts sufficient to 

excite inquiry is constructive otice of all that the inquiry would have 

disclosed." 18 102 Wn.2d 170, 175-76 (1984). The trial court found that 

"[p]rior to recording its Deed of Trust on January 10, 2006, [the Bank] 

14 Contrast CP at 1238-39. 
15 Contrast CP at 1237-38 ("a single roject with overlapping phases and a continuous 
course ofwork"). The Bank seeks su ordination ofG&b's entire lien. 
16 CP at 1238. 
17 Appellant's Amended Opening Bri f, pages 1-4. 
18 Amicus Curiae Memorandum ofW TA in Support ofReview, page 2. 
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made no attempt to determine hat the terms were of [Winlock]'s contract 

done so, but chose not to do so. "20 The 

record shows that the Bank w not only aware of G&O's continuing work 

on the project, but also had co structive knowledge of the potential for the 

work to expand based on futu e amendments. WLT A cannot now argue 

that the Bank lacked notice o either, given the trial court's findings and 

the Bank's failure to appeal th m. Cowiche, supra, 118 Wn.2d at 808. 

2. 

The Court of Appeals lso correctly rejected the Bank's analogies 

to the optional advances rule for common law mortgages, which is re-

asserted by WLT A in its icus curiae memorandum. The optional 

advances rule is inapplicabl on its face because, as formulated by 

Washington courts, the rule on applies to "an agreement to lend money." 

See Nat'l Bank of Washingto v. Equity Investors, 81 Wn.2d 886, 899 

(1973). A RCW 60.04 lien cl im is not an agreement to lend money, but 

rather an agreement to provide rofessional services (or labor or materials) 

and for the owner to pay fir the same, as here. RCW 60.04.021. 

Moreover, it makes no sense to apply a common law mortgage analysis to 

19 CP at 1240 (emphasis added). 
20 Jd. 
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RCW 60.04 liens, which are reatures of statute and have no basis in the 

common law. See Estate o Haselwood v. Bremerton Ice Arena, 166 

Wn.2d 489, 498 (2009). Aft r all, "[m]echanics' or materialmen's liens 

are a statutory exception to e general rule of first in time, first in right 

priority between creditors." A A.R. Testing Lab., Inc. v. New Hope Baptist 

Church, 112 Wn. App. 442, 4 8 (2002). Such liens are exempted from the 

general recording requiremen amongst creditors and encumbrances on 

real property. Zervas, supra, 1 1 Wn. App. at 326. 

WLTA's mortgage an logy also must fail because their argument 

that lien claimants lost heir priority with the enactment of 

RCW 60.04.226 fails to note the following phrase in RCW 60.04.226: 

"[e]xcept as otherwise provide in RCW 60.04.061." RCW 60.04.061 is, 

of course, the relation-back sta ute pertaining to mechanic's liens. Zervas, 

161 Wn. App. at 326. Contrar to WLTA's suggestion, lien claimants did 

not lose their priority in any statutory amendments because the statute 

common law mortgage adva ce theory is therefore inapplicable to a 

Chapter 60.04 RCW lien be se the Legislature has specified that lien 

claimants gain priority pursuan to statute. Zervas, 161 Wn. App. at 326. 

WL T A's claim that len ers have no ability to protect themselves is 

false. As the trial court found, the Bank could have "obtained the names 
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of all professional service pro iders, contractors or others who had worked 

on the property and had ssible lien rights under RCW 60.04 and 

obtained a subordination agre ment from said entities."21 "For reasons 

that remain a mystery, [the B nk] chose not to do this."22 The Bank did 

not appeal these findings, whi hare verities on appeal.23 Cowiche, supra, 

118 Wn.2d at 808. Also, the ank controlled loan disbursals throughout 

the Project, choosing who w uld be paid, thereby having the means to 

protect itself from the lien at i sue. 24 RCW 60.04 was established by the 

Legislature to protect and to fa or those who improve real property and go 

unpaid, like G&O. RCW 6 .04.900. There is no substantial public 

interest in favor of changing th s statutory scheme in order to aid the Bank, 

and thus review should be deni . RAP 13.4(b)(4). 

B. Under RAP 18.1(j) a d RCW 60.04.181(3), G&O Should Be 
Awarded its Reasonable Att rney Fees Incurred in Responding To 
This Petition For Review. 

Pursuant to RAP 18.l(j and RCW 60.04.181(3), G&O requests its 

reasonable attorney fees incurr in responding to this petition for review. 

WL T A has not shown y substantial public interest implicated by 

21 CP at 1240-41. 
22 !d. at 1240. 
23 Appellant's Amended Opening Bri f, pages l-4. 
24 RP (Sept. 8) at 66; RP (Sept. 7) at 1 -45. 
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language of RCW 60.04. s G&O's engineering work improved real 

property, RCW 60.04 must b liberally construed to protect its lien claim. 

In any event, the Bank had ple notice of G&O's work and the potential 

for such work to be expande , but chose to do nothing to protect itself. 

The fact that G&O began wor on the Project before the Bank obtained its 

deed of trust gives G&O's lie priority under RCW 60.04. 

G&O performed all w rk to the complete satisfaction of the owner. 

The Bank has gotten the ben fit of G&O's work without paying for it. 

Under the plain language oft e statute and the agreement of the parties, 

G&O was entitled to claim a ien on the land it improved and performed 

the proper steps to do so. e trial court agreed, after weighing the 

evidence and measuring the credibility of witnesses. The Court of 

Appeals correctly affirmed. e Supreme Court should deny review. 

DATED: December 1 

MAN, WSBA #42954 
eys for Respondent 

!.~iS 
N C. DICK, WSBA #13914 
eys for Respondent 
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